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The Appellant's CASE. 


N 1749 the Appellant, though in independent Circumſtances, by having an Eſtate of his own, 
lived in Family with his Brother-in-law Edward Macculloch; at which time the Reſpondent, 
who is the Appellant's diſtant Relation, lived in the ſame Family as a Governeſs to the 
Children ; Fo, being then about thirty-three Years of Age, five Years older than the Ap- 

* t, who was but twenty-eight, ſhe uſed various Arts to draw him into an amorous 
N The Appellant lay in a Summer-Houſe in the Garden detached from the Dwelling- 
Houſe, which was crowded with Children and Servants ; but the Reſpondent got into a Way of 
coming, after the reſt of the Family were aſleep, to the Summer-Houſe in the Garden, where the 
Appellant lay; her firſt Viſit ſurprized him, but ſhe repeating her Viſits, and taking care to come 
dreſſed ſuitably to her Inclinations, only in a looſe Gown and Smock-Petticoat, at laſt gained her 
Point, and inveigled the Appellant into improper Familiarities ; which, however ſecretly and 
artfully, conducted, were at laſt diſcovered in the Family; and her Motions being watched, ſhe was 
miſſed one Night out of her Bed-Room, and the Matter being narrowly enquired into by her 


Maſter and Miſtreſs, ſhe was, in Avguft or September 1750, turned out of the Houſe, as an impro- 
per Perſon for the Charge of their Children. 


- She retired to her Mother's Houſe big with Child, but kept her Pregnancy a profound 

Secret; and when ſhe could not conceal it any dose uſed all the Intreaty and Sollicitation 

imaginable with the Appellant to get her con to ſome remote Place, there to, ſtay until ſhe 
be delivered, threatening even to deſtroy herſelf, in caſe he refuſed. * 


The Appellant, from Compaſſion, not only agreed to bearing the Ch of her Jou to, 
and Reſidence in, the e of Man, until her Delivery, but alſo - 3 her thither bimelf 5 
for which Purpoſe he called at her Mother's Houſe one Evening, in September or October 1750, and 
without any Notice to her Mother or Siſters of her being with Child, or of her Reaſon for going 
away, ſhe and he went off together privately in the Night, ſtaid five or ſix Days in a Boatman's 
Houſe at a Village on the Sea-Shore, waiting for their Paſſage to the /e of Man; during which 
Time, ſhe concealed herſelf from the Notice and Obſervation of People thereabout, and when ſhe 
thought herſelf in danger of being diſcovered by the Landlady of theHouſe, denied her Name and 
Family, and continued under Diſguiſe, till ſhe took her Paſſage with the Appellant ; and arrivin 
in the Iſland, they took up their Quarters a? the Houſe of one Matthew Dore, in the Vill of 
Peeltown, where they lay in different Beds and different Rooms ; and after gs: bu, Night or 
two at Peeltown, proceeded to a Village called Douglas, where they lodged in the Houle of one 
John Areſkine for eight or ten Days, lying in ſeparate Beds and ſeparate Rooms. 


During, this Time the Parties had no Imagination of Marriage, and though the Appellant had 
attended her to the Iſland for the Purpoſe of concealing her Situation, he notwithſtanding avoided 
Appearances, which might give People occaſion to think they were Man and Wife. After ſtaying 
eight or ten Days in Douglas, they found they could not be well accommodated, or even meet 
with a civil Reception there, or any where in the Iſland, while the Appellant and Reſpondent 


ſhould behave only like travelling Companions. The Appellant had no Buſineſs in the Ifland, 


which could account for his coming there, far leſs for his coming attended by a female Companion 
big with Child, he was to leave her in that Place, and to return to Scetland; ſo that from his 
natural Tenderneſs, and her artful Importunity, he agreed to their aſſuming the Diſguiſe of Man 
and Wife for ſome Time, without which ſhe could not expect to be well treated during his Ab- 
ſence, nor well attended during her lying in; and it was even apprehended, that in his Abſence ſhe 
might be turned out of Doors, They therefore departed from Douglas, where they found their 
Behaviour as travelling Companions would not be at all agreeable, and returned to Matthery 
Dore's in Peeltomn, and there aſſumed the Diſguiſe of Man and Wife, by bedding together, as they 
had often done formerly, though more ninety, which Behaviour impoſed upon their Land- 


lord and Landlady, and ſome other People of the Place, among whom the Appellant and Reſpon- 
dent paſſed of Courſe for Man and Wife. | 
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L 1 
The Appellant, after ſtgying in the Iſle about three W Krotzend, and 4s three or 
four Weeks came bac to the {fe of Man. Soon "after which, the ent wits red, and 
the Appellant, conſiftently with his former Diſguiſe of appearing to be the n Huſband, 
ſent tor and paid a Midwife, beſpoke a Godfather and other to attend the Chriſtening, and 
gave them a Name for the Child, without diſcovering the Illegitimacy, or diſcloſing any Fart of 
the Secret; and of Courſe the Child's Name was entered in the Pariſh-Regiſter,, without being called 
a Baſtard. þ 


2 


A ſew Days after the Reſpondent's Delivery, the Appellant went back, to. Scot; and me Time 
after, when ſhe was almoſt recovered, and in a Condition for travelling, he returned to the f Max, 
in Order to fetch her back to Scotland; and upon his Arrival, was arreſted at the Suit of Meſſrs. Black 
and Roſs, Merchants, for a Ly Tagen Debt; but was ſet at Liberty upon Bail, which however kept him 
in the Iſland, and engaged his Time and Attention until he could ſettle Matters with Black Roſs, 
which being done, he and the Reſpondent took their Paſſage for Scotland in March 1751, leaving the 
Child at Nurſe in the Iſle; and as their Behaviour to each other there was only intended to ſcreen the 
Reſpondent from the Diſgrace of her then Condition, and to procure her a proper Accommodation 
and Good Treatment, er her Pregnancy and lying in: So, that only being accompliſhed, they 
no longer kept up the Diſguiſe of Man and Wife; but arriving on the Coalt of Scotland, they ſeparated : 
She was put aſhore at a Place called Portyarrow Bay, from which ſhe went alone to her Mother's Houſe ; 
and the Appellant landed near to his Brother in-Law's Houſe of Ardwall, where he had formerly 
reſided. | 


Soon after, the Child died in the e of Man, where it had been left to be nurſed, 


. In the Courſe of twelve Months after the Reſpondent's Return from the e e Man, the Appellant 
made her three or four ſhort Viſits at her Mother's, but neither the Reſpondent's Mother nor her Siſters 
knew any Thing of what paſſed between her and the Appellant at thoſe ſhort Viſits ; nor pretended 
that ſhe was married to him, nor called him her Huſband ; nor was it hitherto — by them 
that they looked upon the Appellant and Reſpondent as Huſband and Wife. 


* 


Aſter theſe four ſhort Viſits laſt mentioned, the Appellant broke off all Correſpondence and unlaw- 
ful Intercourſe with the Reſpondent, and never ſaw her: She acquieſced, and was quiet for a conſidera - 
ble Time; and then, in Hopes of extorting a Sum of Money from him, ſhe ſet up Pretenſions as if 
he was, or had a Title to be, his 1215 9 but thoſe Pretenſions were . for a har 

Feb. 17:5. Time by the Appellant's paying no Regard thereto: At laſt in February 1755, after a Taciturgi ; 
The Reſpon- four 1b ſhe Nen 45 Action of clarator againſt the Appellant in che 2 1cfaltical 8 
_ ak, Commiltaries of Edinburgh, libelling that ſhe and the Appellant having Occaſion to paſs ſome Years 
together in the Family of Mr. Macculloch of Ardwall, a common Relation, a Courtſhip enſued betwixt . 
them, and in Conſequence thereof a Marriage was celebrated betwixt them privately in the Houſe of 
Ardwall, upon the eighth of March 1750: That in the Month of September following, the Reſpondent 
coas prevailed en by the Appellant to leave Ardwall's Family, where ſhe ſerved in the Station of a Govern-- 
neſs to ArdwalPs Children, and return to her Mother's Houſe, and in a few Days. thereafter was pre- 
vailed upon by the Appellant to go with him to the e of Man, where they reſided and cohabited as 
Huſband and Wife, from the Month of September or October 1750, till the Month of March 17913 
and that during this Period, ſne brought forth a male Child to the Appellant, that the ſaid Child was 
baptized, and acknowledged by the Appellant as born to him. in lawful Wedlock, and that upon their. 
Return to Scotland, the Reſpondent reſided in her Mother's Houſe for the Space of two Years, that the 
Appellant viſited and cohabited with her from Time to Time as her Huſband, but ſtill defired her and 
her Mother and Relations to keep the Marriage à Secret till be ſhould build a Houſe upon his own Eſtate : 
And at this Period he had frequently acknowledged his being married to the Purſuer, to different Per- 
ſons : From all which ſhe concluded, that it ought to be found and declared, that ſhe and the Appel- 
lant were actually married together: At leaſt, Separatim, that they ought to be decerned, holden and declared 
married Perſons in Reſpett of their Cohabitation, and being habite and repute married Perſons, as aforeſaid : 
And that the Appellant ought to be decerned to adhere to her as his lawful Wife. 


Appellant's The Appellant made ſeveral Defences to this Action, —He denied that ever he had been married to 
px yo Be, the Reſpondent, or ever N to marry her; but admitted there had paſſed Familiarities between 
ſondents them, in Conſequence of which, ſhe, as he believed, had been delivered of a Child: That their 
Action. Familiarities and unlawful Intercourſe did not proceed from any Courtſhip on the Appellant's Part, or 
from any Arts or Seducements of his, to betray her Virtue; but on the Contrary, from her own for- 
ward and ſollicitous Behaviour; and that theſe Familiarities, or any Conſequence that had reſulted from 
them, could be no Foundation for eſtabliſhing a Marriage againſt the Appellant, which he never had 
in his View or Intention; that what paſſed in the /e of Man could be no Foundation for a Marriage; for 
though by the Diſguiſe there aſſumed, the Reſpondent paſſed with ſome Perſons for the 9 = | 
Wife, and the more eaſily as her Father's Name was the ſame with his; yet among others in the Iſland, _ 
the Reſpondent was not conſidered as the Appellant's Wife, but as his Miſtreſs : And the Appellant 
never did acknowledge, ſay, or declare, to any Perſon, that there was a Marriage between them, or 
4 that the was his lawful Wife: That neither the Diſguiſe put on in the e of Man, which was aſſumed 
for the parcicular Purpoſe of ſaving her from Shame and Reproach at the Time, and for e her 
proper Lodgings and civil Treatment during her Pregnancy and Lying-in, (which Diſguiſe was laid 
afide as ſoon as the Purpoſe of it was accompliſhed,) nor the Apprehenſions and Imaginations of the f 
People about them, occaſioned by the diſguiſed Appearances of = Parties in the Iſland, could be any = 
Foundation, for eſtabliſhing a Marriage againſt the Appellant : And ſuppoſing, what was not the Caſe, | 1 0 
that there had been à proper conjugal Cohabitation . the Parties in the Je of Man; yet that ; 
being a foreign Country, not ſubject to the Laws of Scotland, and by the Law of the Iſland, Cohabi- 1 1 
tation, or any Thing leis than actual Celebration of Marriage not being held of any Importance to the 1. 
A 105 
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Conſtitution of Marriage, Cohabitation had in that Iſland could not be a Foundation, in the Law of 
Scotland, for ſubjecting the Appellant to the pretended 5 gi. ; and that the Conduct and Behaviour 
of the Parties at their returning from the Iſland to Scotland, and after their Return, when they * 


maſter, p. 88. 


* 
4 


und put chemſelves on their former Footing, 
nor the W e e to have any Claim to Marrige. 

„ einen enen eech 9&0 02 0 IND e GY ich LD TW eee ieee, 
Reſpondent's "In Anſwer heres the Reſpotident inſiſted, that at her Iyitig in; in the Village of Peel vn in the I 
* 2 of Man,” che Appellant aste with the Fenderhefs and Cate of à Kluſband; that the Child was 
lant's Pe. cbriſtened in the publhiek Chureh by the Purſon of the Paiſn as law fully beget: chat the Appellant had 
fences, deipekr dhe Sponſors" and given the Chriſtian Name for the Child; char the Child's Narne and 
Chriſtening were regiſtered'as of a Child Tawfolly begot 5 War ter the Child's'\Birth they continued to 
echabit at Bed and Board, 8g Huſband and Wife, and that" ſhe was viſſeccd a8 foch hy certain Perſons 
in Frelteton; that upon ber Return to Scotland, che Appellant made her ſündry vißts at her Mother's 
Houſe, where they were allowed to bed together; and averted, that ber mother would not have per « 
mitted them io Bea together” in ber bouſe; wnileſs for bad 1bdugh? ne Married Perſons; that they were 
really married, and that an act Celebration of Marriuge Paſſed betwwren Ibem on the Day and in the 
Manner alleuged eee ehe n e och gest int H! 

J ͤ M . . pave HT IT 77 2ive ire oft on 9 mmmog:, 7 
Aug, 1. 1755. Nhe A pe lant replied.— And the Commiſſarzes, by their Intetlocutor of the firſt of Hurry, 1755, 
le Com, , Having adviſed the" libel; wich the Defences,' Anſwers) and Replies, Before Hifeery allowed the 
miſfaries, al. Purfuer à Proof of her libel, and of all Facts and Circumſtances relative thereto; and allowed the 
lowin Proofs *© Defender Ie. the Appellant) a Proof of what is ſet forth in his Defenees, and allowed each Par y 
to boch Par- „ conjuget Proof about the Premiſes, and granted Diligence ine ind. nat” 


ties. 


* 


They wo granted a Commiſſion to both Parties for taking Proofs, as well in the Ve of Mun as 
Proofs taken in Scgtlam, under which many witneſſes were examined, and long Proofs taken; both in Feorland and 
—— i} the e f Man. nnen 10 Weng '3- 971 } 1. 10 1 *Þ2) 11 Han 1 
and and the 54. ” 4 24305 DSS) © | We 7 +4 nen ine Mon 271 N. 201414} Tyr: 
Iſle of Man. n 4.19 ha gl a eh n a * | . P 
s 0 lle actual celebration of che marriage; alledged and averred by the Reſpondent in her Libel 
No Proof of 5 great affurance, ſhe did not bring the ſmalleſt Proof of a Fact thus confidencly avetred: on the 
a Celebration e her Allegation was clearly diſproved and falſified, and it plainly appeared that her Intent in 
An making ſuch Allegation, was only to deceive and impoſe upon the Court by #'Falſhood, conttived to 
Proofs in the give a Colour of Relevancy to her Libel, which otherwiſe muſt, and certainly had been quaſhed 
Cauſe. i the Beginning 3 and to induce the Commiſſaries to grant her à Proof At large, in hopes that ſome- 
Printed De- What for her Purpoſe might, by proper Addreſs and Management, be brought out, or Money be ex- 
poſitions. reed from the Appellant, who might chuſe to part with it rather than ſtand a tedious Litigation in ſo 
Henry Mac. d\{agrecable a; Suit. The Reſpondent's own' Brother depoſed, that ſhe told him ſhe could not prove 
culloch, p. 46. Hex Ms riage, and that there never was any actual Ceremony of "Marriage beteeren ber and the Appellant. 
Nicholas Gib- Nffother Witness depoſed, 'That in Anſwer to a Queſtion aſked by the Witneſs at the Reſpondent, 
ſon, p. 92. elbe Jhe was married to the Appellant, er no? the laid, No Matter” for the Ceremony of Marriage, 
William Ca- when People own each other, and live together publickly as Man and Wife. And a third Witneſs de- 
meron, p. 94- phſed, That after obſerving the Commerce that had been between the Reſpondent and the Appellant 
Uthe Sümmer⸗Houſe in the Garden, he the Deponent took the Liberty to aſfe her if ſhe was married 
ot to be matried to the Appellant, ſhe anſwered; ſhe thought not, nor would not be married to him. 
/CCͤͤ (u ee 
The Reſpondent broad no Proof, nor could ſhe, of any Addreſſes or Courtſhip from the Appel- 
lant, or of his taking Advantage of their Intimacy and Correſpondence while in his Brothet's Family, 
to engage her Affections or betray her Virtue z- but it came out clearly in Evidence, that the Courtſhip 
and e wholly of her Side; that her forward Addreſſes to the Appellant, and her inde- 
cent and ſooſe Conduct gave Offence in tlie Family of Edward Macculloch, where ſhe lived, and occa- 
ſioned her being turned off; and that after her going Home to her Mother's ſhe kept her Pregnancy a 
William Ca- ſecret, until ſhe prevailed upon the Appellant to go with her to the Je of Man. One Witneſs de- 
meron, p. 94. poſed, that he ſaw the Reſpondent in her looſe Gown and Smock Petticoat, paſs from the houſe of 
Ardioall (i. e. Edward Macculloch's) into the Summer-Houſe where the Appellant then flept; and 
another Night ſaw her come out of the Summer-Houſe in the fame Undreſs, and at ſundry other 
Grizel Mac- Times both by Night and Day. And ſeveral other Witneſſes depoſed, that in Harveſt 1749, they 
culloch, p. 54. obſerved the Reſpondent frequenting the Appellant's Room under night; that Mrs. Macculloch one 
3 — Night ordered the Doors to be locked upon the Reſpondent, and complained greatly of her looſe 
Ales hu behaviour. | 
adam, p. 82. | | 
Sarah I hom- Ag to the alledged conjugal Cohabitation, ſhe proved none ſuch in Scotland before they went to the 
_ . Ne of Man, nor after her Return; but only that the Appellant had made her four Viſits * within a 
bees, 0.96, Year at her Mother's Houſe, at ſome of which he ſtaid all Night with her in a Room where there wag 
Nicholas Gib- but one bed, and where the Witneſſes did not ſuppoſe the Appellant and Reſpondent did fit up all 
jon, p. 90. Night, but rather lay together. But there was no Sort of Evidence of the Reſpondent's Mother 
2 Mac- knowing any thing of their bedding together in her Houſe; nor Evidence that they then believed 
hs 2 them to be, or conſidered them as Huſband and Wife, though ſome Perſons in the Houſe might ſuſ- 
loch, p-. 54. pect that they did bed together there; and might, at the Reſpondent's Deſire, have connived at the 
Appearance of their Bedding, in Conformity to the Reſpondent's Views and Hopes, that the Appel - 
lant would at laſt make her his Wife.— The only Thing like a Cohabitation proved, was what paſſed 
in the Je of Man, which, though ſhe had all along averred to have been conſtant and continued as 
Man and Wife, for the Space of ſix Months, it nevertheleſs came out, and was true, that in the 
M. Dore, p. 3. Space of five Months, during which the Reſpondent ſtayed in the Iſland, the Appellant had a Sort of 
J Dore. p. ©. Cohabitation with her for about ſix or ſeven Weeks in all, and that at ſtraggling Periods, inſtead of 
—— _ the fix Months alledged by her; and, from the Import of the Evidence, this pretended Cohabitation 
John Ant as Man and Wife, could not be conſidered any other than what it truly was, an unlawful Correſpond- 
ine, p. 67. ence without the genuine Appearance of a Conjugal Cohabitation; it appearing that ſeveral Perſons 
J-mes Mace in the Je of Man did in rea ity look upon the Reſpondent, during her pretended Conjugal Cohabita- 


tion, 10 be the Appellant's Miſtreſs, not his Wife. 
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John Maccul- b 
loch, p. 61. | F | 

Mar 0 As to which, and the different Apprehenſions of 2 concerning them, Matthew Dore the 
oy &. Lagndlord, in whoſe Houſe they lodged in Peeltotm, and his Wife, depoſed, That, upon their 
= 2 Arrival at their Houſe in Peeltown, neither of them up they were married, and that they lay in ditter- 
» . 2 ent 


2, ſhewed that neither did the Appellint intend Marriage, 


. 


_ A ene Rooms. Agel Aa Sodankoegen m Ear ar ves e 
. . 6s. Houſe, the Appellant aſked; for ſeparate Rooms and Had for hismfelf ant che Reſpondents and that, 
during their whole Stay at Douglas, which was for eight or ten Days, they ſlept in ſeparate Rooms 


| both, before and 
his, Opinion, it was partly their Intention of coming to the Iſland 


ic, p. 70. Character pf Man A. Wife, n r 


to conceal the Birth of the Child from cheir Friends in Sgotland, and that he has heard of Men and 
the Character of Man and Wife, but afterwards parted. Ano- 


Mabel Rad- Women who lived in the Idand under the C $ parted 
nnd! «oy ther depoſed, That ſhe viſizexl tha Reſpondent as tbe Appellant's Hife, but ſhe did fo, without aſking 
Wattleworth, any Queſtions as to their Merriage. Another depoſed, That the Appellant. coming to her Houle in 
p. 72, 73. Ramfey.in March, 155 i nquiring for a Paſſage · Boat to carry him and ſome Women to Scotland, 


ſhe, the Deponent, ſaid, ſhe thought that had been over with him, and that he had been married to 
the Gentlewoman who ſhe heard was at Pee/towwn with him; at which he ſeemed to be angry, and ſaid it 


was not come that Length het and, upon an Interrogatory for the Reſpondent, depoſed, that ſhe heard 


many more ſay that they were not married than that they were, and that a Scat man being ir. the Depo- 


nent's Houſe, in Company with ſeveral others, ſhe aſked him if he knew that the Appellant was mar-. 
ried to the Woman that was with him at Peeltotun; and he anſwered that they were no more married 
John Watſon, than he and the Deponent. Another Witneſs depoſed, That he has heard of ſuch Sort of Cohabita - 


p. 16. tion in the INand, when at the ſame Time it was known, or generally reported, that the Parties were 


not married, both before and after they left the Iſland. The other Witneſſes, who had Occaſion to 


viſit the Reſpondent in the Ie of Man, in general depoſed, That they did not aſk whether the Appel - 


Mr. Wilks, lant and ſhe were married Perſons, or not. The Parſon of the Pariſh (without aſking the Queſtion 

p. 25 whether the Appellant and Reſpondent were married) depoſed, That he believed the Parties were 
married, but could not recollect whether the Appellant had applied to him to Chriſten the Child, and 
that, where there was no. Suſpicion. with reſpect to Strangers, their Children were ſet dow in the Re- 

Mr. Brew, gilter as legitimate, without any Inquiry into the Truth ot the Marriage; and the Curate of 

p. 23. epoſed to the ſame Purpoſe. fe OM ti AS Ar 8 
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As to the Reſpondent's Pretence of habite and repute, 1 e. chat the Appellant and ſhe were taken 


| t; 19.3 hey did not helia ve ont another. as; Huſband and Wife, but 
in ſuch Manner as ig ordinary with Neighbours and Friends; and that the Reſpondent appeared to him 
Robert Chri- to be with Child. ; Another depoled, Ihat che Appellant and Reſpondent did D to kim in tde 


* 


the Pariſh | Ep 


by Reputation and Report to be married Perſons, it came out in Evidence that there was no eſtabliſhed _ __ 


Reputation about the Matter, but only a conjectural Talk or vague Report, in which it was variouſly 
ſpoken of, and that this Talk aroſe only after the Appellant and Reſpondent returned from the Ie of 
| ſoa Maccul- Man. One Witneſs depoſed, That he heard the Reſpondent had a Child to the Appellant, but whe- 

ch, p. 36. ther in Marriage, or out of Marriage, he did not know, and beard it reported oth Ways. Another 


Samuel Wal. Witneſs depoſed; That he knew the Parties in this Cauſe, and that he heard a Report, after their Retura 


ker, P. 58. from the Ie of Men, that they were married together, and heard it alſo reported that they were not married, 
James Gor- Another depoſed, That there was a Clatter in the Country that the Appellant and Reſpondent were 


don, p. 58. married but which was variouſly reported. Another That it Was variouſiy reported AS to their 
John Maccul- being married or not married; that David Macculloch, che Deponent, and the Appellant's Brother, 


ch. P. 59. having been in the Jie of Man while the Appellant” and Reſpondent ſtayed there, and David havi 

returned from thence, he, the Deponent, afked him, if, or not, he underſtood the Appellant; an 
Reſpondent were married; to which he anſwered that he could not tell, but that he had ſeen them in 
W. Gordon, a Room together. Another Witneſs depoſed, That he heard it aſſerted, that there was not any Ceremony 
p. 63. of Marriage performed between the Appellant and Reſpondent; and he alſo heard it aſſerted that there 
was a Ceremony performed in the Kiln of Ardwall, and that he frequently heard the Appellant had 
denicd a Marriage with the Reſpondent, but could not ſay whether he heard ſo before or ſince this 
Fliz. Agnew, Action brought. Another Witneſs depoſed, She never heard of the ſaid rumoured Marriage till the 
P. 65. Time the Appellant and Reſpondent went to the //le of Man. Another Witneſs depoſed, She did not 
Marg. Mar, hear, till a long Time after the Appellant and Reſpondent went to the Je of Man, that they were 
married, nor did the yet know whether the Appellant and Reſpondent were married, and ſhe heard it 
Mrs. Egle- reported they were not married. Another depoſed, that ſhe has heard it reported that they were and that 
ham, P. SI. ghey were not married. Another Witneſs depoſed, That, after the Reſpondent had left ArdwalPs Family, 
2 0 and went to the e of Man, there wasa common Report, both in the Family of Ardwall and in the Country 
_—_ about, that the Appellant and Reſpondent were married; but he never heard ſuch a Report before ſhe 
Sarah Thom- left the Family; and it was reported they were married in the Je of Men, or in Ireland. Another 
fon, p. 85. Witneſs depoſed, That ſhe never heard any Thing of a Marriage between the Parties till after their 
Return from the Je of Man, when a Report aroſe that they had been either married in the Kiln of Ard- 
James Mac- wall, in the Ie of Man, or in Ireland. And another Witneſs, in whoſe Boat the Appellant and Re- 
maſter, p. 87. ſpondent had their Paſſages to and from the Ie of Man, and who had Occaſion to ſee them frequently 
during their Stay in the Iſland, depoſed, That the Appellant and Reſpondent aſſumed no other Cha- 


well, p. 78. 


racter than what they had before they went away to the e of Man; that he could not learn from either 


of the Parties that they were Man and Wife, nor did their Behaviour to one another give him any 
Ground to ſuſpect they were; he never told Matthew Dore, or his Wife, that the Appellant and Re- 
ſpondent were married, nor did ever either the Appellant or Reſpondent ſay fo to the Deponent. 


The Reſpondent produced ſome Witneſſes, who depoſed to their hearing the Report of the Appet- 
lant and Reſpondent being married, and to.their.own Belief of the Marriage, after the Parties returned 
from the Ie of Man. But ſuch ſort of Evidence, when it appeared from the other Parts of the Proof 


that the Report was various and different, could be of no Conſequence; whether the Witneſſes heard or 
believed the one Report or the other, could be of no Importance. 


Fli/abeth One Witneſs depoſed, That ſhe, the Deponent, and David Maccullach, the Appellant's Brother, 
-\pnew, P-64- being in Company together in the Period while the Appellant and Reſpondent were in the e of Man, 
the Deponent aſſerted that the Parties were certainly married, and David aſſerted they were not, and 

wagered a Pair of Gloves againſt the Deponent, upon his Aſſertion; that David, having afterwards been 

in the Iſland while the Appellant and Reſpondent were there, upon his Return told the Deponent he 

had loſt his Wager, for hat he believed the Appellant and Reſpondent were married, or 1 to * 

urpoſe, 


 Jectured the Appellant and Reſpondent were martied, could have no 


ts 


Purpoſe, and ordered her the Gloves: But this Evidence, e 


than that David con- 
whatever. AAS 


in order to, make out the Reſpondent's Allegation, in her Libel, of an Acknowledgment by the 
Appellant of the pretended Marriage, ſhe examined many Perſons in regard to vague han); Pr 


— 


Jane Donald: and Imaginations. One Witneſs depoſed, That upon the Faith of the Report of the 4 nt and 


ſon, p. 35. 


Robert Na- 
ſmith, p. 38. 


Henry Mac- 
culloch the 
Reſpondent's 
Brother, 


P43 


to which ſhe returned for Anſwer, that Mrs. Maxwell in Wigtown had told her the Deponent, that 


Reſpondent being married, the Deponent, upon the Appellant coming one Day into her aſk 
him how his Wite wasz upon which he made her a Bow, and ſaniled. on. her. N 4 Wills Fi 
poſed, That, upon the Rumour. which then prevailed of the Appellant and Reſpondent's Marriage, 
che Deponent aſłed the Appellant for Mrs. Macculloch, and drank her Health, and that the Appel 
lant thanked him, and ſaid ſe was pretty well; but the Deponent could not take upon him to deſcribe 
whether the Appellant: meant the Reſpondent or his Siſter Maccullocbh of Ardtvall; which are all 
ton triſling to. found an Acknowledgement upon. 


The Ref t then produced, as a Witneſs for her, Henry Macculloch her own Brother, who was 
at the who Expence of carrying on her Action, the Conductor of it, and tly intereſted in the 
Event, not 2 297 Proſpect of bei reimburſed of the great Expence of the Suit, but by prevail - 
ing in it; on which Account, the Appellant objected to his Competency; but the Commiſſioners al- 
lowed him to be examined, reſerving to the Court to determine what Credit ought to be given to his 
Evidence, He depoſed, That, at a Meeting between him and the Appellant, the latter propoſed that 
be. the Deponent, ſhould give him his Poſt or Place of Tide - Surveyor in the Cuſtoms, in Lieu of any 
Portion the Reſpondent had a Claim to, er Mord te that Purpoſe; and that, at an After meeting. the 


Deponent ſhewed the Appellant a Letter he had wrote to Caflefervart, deſiring the Appellant might be 


ray + <p ſucceed him in the faid-Office, aſſigning as the Reaſon, that the Appellant was married to 
js Siſter, But this Witneſs was unſupported by any other Evidence, and is much to be ſuſpected, 
by reaſon of his Connection with the Reſpondent, and his Concern in the Suit; and though the Fact 
ſworn, to, I true, might have been eaſily ſupported, by producing the Letter to Caſilittwart, or by 
Coftlefteroart's own Oach, yet neither were —. and it appeared clearly, from other. Parts of the 
Evidence, that the Appellant had applied for the Office of Tide-Surveyor-in a different Channel, and, 


after the Diſmiſſion of Henry, obtained it by Intereſt quite different from what Henry mentioned in his 


The Refpondent endeavoured to ſupport her Brother's, Evidence by a Circumſtance mentioned by 
another Witneſs, who depoſed, that in a Converſation with John Macculloch, the Appellant's Brother, 
after the Report of the Appellant and Reſpondent being married, and about Henry Maccu!loch's 
diſpoſing of his Office, Febn Macculloch ſaid, that Henry Macculloch might give it to his Brother-in-Law, 
whom the Deponent underſtood. to be the Appellant, but depoſed = could not ſay, whether Jebn 
Maccullach was in Joke or in Earneſt. But when John Macculloch himſelf was examined, he depoſed, 
agreeably to all the other Witneſſes, that the Story of the Marriage was ſo variouſly reported, that the 
Deponent could form no Opinion, whether the Appellant was married or not: And with Regard to the 
Converſation. which paſſed between him and James Gordon, depoſed, that what he ſaid of Henry 
Macculloch's giving his Office ta the Appellant was ſaid in Jołe. n 


Further, in Order to make out the Reſpondent's Allegation of a pretended Acknowledgment, ſhe 
proved, that on ſome different Occaſions in the {ſe of Man, the Appellant ſpoke of her to others by 
the Epithet of Wife, that at the taking of Lodgings for her in the Houſe of Matthew Dore in 
Peeltown, when he found that Lodgings could not be had, unleſs ſhe was to paſs for his Wife, he 
mentioned her as his Wite to the Lan „ by telling her he wanted Lodgings r his Wife, that at 
different Times, in ordering the Servants of the Houle to call the Reſpondent to Breakfaſt, he uſed 
this Expreſſion, Call in my Wife to Breakfaſt, and on ſome other Occaſions at mentioning the Reſpondent, 
uſed the Expreſſion of Wife to the People he had been ſpeaking tos and this Proof, joined with the 
Reſpondent's Condition, the Birth of the Child, and the Appellant's not diſcloſing the Child's Illegi- 
timacy z but ſuffering the Midwife, the Perſons who acted as Sponſors, and the Parſon and Curate of 
the Pariſh, to be detcived, and to conſider the Child as a Child lawfully begot, the Reſpondent con- 
tended did amount to an Acknowledgment of the Marriage. | 


But without any Proof, that ever the Appellant uſed the Expreſſion of Wife to any Perſon in the 
Reſpondent's Preſence, or that ſhe ever called him her Huſband ; and as ſhe did not prove, that : 8 
Appellant ever ſaid or declared to the Midwife, or to the Sponſors, or to the Parſon or Curate of the 
Pariſh, or to any other Perſon, that he was married to the Reſpondent, or that the Child was lawfully 
begot, but only, that thoſe Perſons imagined they were married, the Appellant's uſing the Expreſſion 
of Wife on ſome few Occaſions, looſely and at Random in the Manner mentioned by the Witneſſes, 


though it might imply a Deſire or Intention that Perſons for the preſent ſhould think them married, 


which was not inconſiſtent with the Knowledge both of the Appellant and Reſpondent that they were 


nor, could not amount nor be conſtrued to an Acknowledgment on the Appellant's Part ſufficient to 


conſtitute a Marriage. 


Tbe Reſpondent further proved, that Mr. Wiks, the Parſon of the Pariſh, after the chriſtening of 
the Child, drank a Glaſs to her y Recovery, under the Name of Mrs. Macculloch, without any 
Objection from the Appellant, who was preſent. —But the Appellant had no Reaſon to object to the 
Appellation of Mrs. Macculloch ; Macculloch having been her Father's Name, Mrs. Macculloch was 
proved to have been the Name ſhe commonly went by in all the Families where ſhe had lived. 


She relied on a Paſſage in the Depoſition of Mrs. Dore, as importing the Appellant's Acknow- 
ledgment of a Marriage, in theſe Words, That ſome Time after the Appellant and Reſpondent left 
the INand, he came there about Buſineſs, and upon the Deponent's aſking him if it was true, that he 
was denying the Reſpondent to be his Wife, he anſwered he did not know what Buſineſs any Fellow or 
Huſſy had to aſk ſuch damned impertinent Queſtions ; and aſked the Deponent who had told her fo, 


ſome 


5 
ſome Weiner” in Nou, if whole Houſe the Apbellant Nd been had hid Mrs: Maxwell that the 


Appellant had been aking Wightihgly Uf HisWite, and detrying hety d h be Appellant but returncd 


the Deponent n/wer,,, that it was d Lie, for that be would take Care of Jenny, and that thoſe 
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ge in the Depbſitlon of Ref; Brother Henry Macrulioebj and 

alfon,” for mal ing out the pretended Acknbwletigment; 

a rat 2 Reuſon why be conceiled hie being 
10 ad a 


had as great 4 Regard for het ds the |Deponent= had, e 136 lub 
P. 15. fs e.—Watſot hat it the Neef Mar one Fedſord having cakeithe) uppellanie to taſk, by 
elling him it was reported tltat he was not matried to the Reſpondent, ne uſppellannabſemnred it'was 
falſe, and that his Reaſon. for ringing, the Reſpondent to whe/lifland Ns becauſd hevhad noibtouſe; 

and he intended tp build a Houſe to einn wth wo | E 
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relied upon by the Refpongent; ſne ed im a ſtrokg Fight the Uncertdinty-and'DeluGon of Her Evidence 
Pages 452 Her Brother depoſed, upon ian Interrogatory for the Appellanty that he Appellantmever told him; he 
Deponent, that he was'thartied to the Reſpondent, nor did ever che Deponens aſte the Appelt che 
Queſtion, ſceing he had told him he was to keep it a Sceret, fürtizer chan at his-Conmiing-aforeſaid 
with the Appellant about his Reaſons for Keeping the Mafriatze a Seurrt j. and depoſeti that the 
Reſpondent, before her goirig tò the Ne , Man, did not tellethe Deponbati ſhe was married to the 
Appellant, and after her Return from the Iſland, the Deponent did hovaſlikey/owhiether The was mat! 
ried or not, hetauſe it was gien out they were to keep the Marrlage a gcutet j that before the Reſpon· 
led, the Deponent heard ſhe and the Appellant ere married privately 


dent returned from the Ne 
at the Houſe of Ardwall, and that by Report only. The Abſurdity and Contraſliction plaihſy implied in 
the Words of the laſt quoted PMage'of this Depoſition, when comparetlwinkl the former P quoted 
for the Reſpondent, made the W hole of this Evidence to be of no Importance nor Effect. And às to 
.. the Paſſage quoted by the Reſpondent from the Depoſition of Warſon;' de Wieriefs depoltd; that he 
did not remember, whether he was preſent at the commuting between the R ppellant and Tedford or 
not, or whether or not Tedford told him. Neither does he ſay how or by what Means he came to know 
or hear of the Converſation ; which was moſt extraordinary, and on which Account no Sort of Regard 
could be due or paid to ſuch abſurd Evidence. 5465 viel 3911 Jt £11744. 03 bs „„ 51 
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Upon mutual Informations on the Import of the Proofs and Merits of the whole Cauſty the Com- 
Aug. 8.1758. miffaries, 18 Auguſt, 1758, With'great Unanimity, pronounced the following Interlocutor: Having 
Unanimous conſaderrd the Libel, Defences, Anfers, Replies and Duplies Prbef adductd fon both: Patties, togenber 


knterlocutor 


or the Com- With the State of the Proctſs, and whole Proceedings in'tht/Cauſe, find the Fatts, Circumſtances und Quali- 


ſolvin the decern. 27 
Appellant. E | 
| Bill of Advo- The Reſpondent preferred a Bill of Advocatiants the Lords of: Seſſfion\Ccomplaining/of this In- 
—— terlocutor, and urging, that though ſhe had brought no Proof of an actual Celebration of Marriage, 
gs: 1 75 the Facts and Circumſtances proved by her were ſufficient, by the Law of Scotland, to eſtabliſſi a 
of Seſſion, arriage from the implied Conſent of Parties, and therefore pray ing the Lords to advocate the Cauſe 
| EY to themſelves, or to remit it to the Commiſſaries, with an inſtruction to declare the Marriage. 
0 e Tom- | W 977? $3000. PRO 1011 U 2 0142.4 13 11 Pinot tl nn Ab * 
miſſaries In- | ws 1 2. 3 i 300 n 2 0 8 
The Appellant in Anſwer urged, that as the Allegation of an L Marriage: was falſe and 
3 be Pen the Beginning, 2. Reſpondent had not attempted any Proof . nor brought 
Anſwer to the ſufficient, or indeed any Evidence of a deliberate ſerious A cknowledgment of Marriage on the Appel - 
Bill of Advo- Jant's Part, or of any ſolemn Conſent of his to the pretended Marriage; nor had ſhe exhibited a ſingle 
e Letter or other Writing under his Hand, importing ſuch Acknouiedgment or Conſent; and that 
taking the Evidence in the ſtrongeſt Light for the Reſpondent, in Regard to the Appellant's Beha- 
viour before his Familiarities with her, whilſt ſhe was a Servant in his Brother's Family, or after ſhe 
had been turned away on Account of her indecent Behaviour; or after ſhe had, in order to conceal 
her being with Child, prevailed upon the Appellant to convey her to the Je of Man, or during her 
Stay in the Iſland; and even after her Return to Scotland, no ſuch: Facts or Circumſtances were 
proved as could bind the Appellant, or ſhew that he had any Intention of taking the Reſpondent for 
his Wife; and therefore that the Interlocutor of the Commiſſaries was juſt and agreeable to Law. 
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Replies given 
in for the 


Reſpondent. The Reſpondent, in her Reply, was forced to acknowledge, that no actual Marriage was celebrated 
Duplies for or Ceremony performed between her and the Appellant : And the whole Matter having been reported 
Appellant. to all the Lords by the Lord Kaims, Ordinary, they were divided in Opinion; but the Majority dif- 
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25th February =_ from the Commiſſaries, upon the 27th of February, 1759, Lord Ordinary gave the following 


1759. InT-Tnterlocutor— After adviſing <vith the Lords refuſes this Bill, but remits the Cauſe to the Commiſſaries with 
locutor of the , F; py That they find the Marri P = 
Lords of is Inſtruction, That they Marriage proven. E try 
Seſſion — Not 


unanimous— From which Interlocutor the Appellant hath appealed, and humbly. hopes it will be reverſed, and 
Abbealed the Commiſſaries Interlocutor of the 18th of Auguſt, 1758, affirmed, for the following among other 


from. 


REASONS. 


Il. The Reſpondent's Allegation of a Marriage actually celebrated between her and the. Appellant, the 
Foundation of all the preſent vexatious Proceedings, and contrived to give a Colour of Relevancy to 
her Action, having been diſproved, and at laſt given up by her as falſe ; her whole Superſtructure 
made up of vague Circumſtances, of an imaginary and uncertain Meaning, fell of courſe, 3 

wit 


Houſe of Reſidence, where if he treated a Woman as 


with her Allegation: And although Cohabitation has in ſome Caſes been held for preſumptive Evl- 
dence of Marriage, yet ſuch Cohabitation muſt be of an open and publick nature; muſt ſubſiſt for a 
long tract of time, and be notorious in the e ſo as to exclude all fallacy and Uncer- 
tainty: but in this Caſe no Cohabitation is proved to have been in Scotland, either before the Reſpon · 
dent's going to the e of Man, or after her Return from it. 


The Contract or Covenant of Marriage, which fo greatly concerns a Man's Fortune, and the future 
Happineſs of his Life, ought not to be eſtabliſhed by preſumptive Proofs, ariſing from vague and un- 
certain Circumſtances, which require the Aid of artificial Reaſoning to turn an immoral or unlawful 
Cohabitation into an actual or preſumed Marriage, which is not the Puniſhment the Law has provided 
for Familiarities of the Nature that paſſed between the Appellant and Reſpondent. 


As there was no Cohabitation in Scotland, Proof ought not to have been allowed of a Cohabitation 
in the e of Man, where nothing leſs than actual Celebration is by Law ſufficient to conſtitute Mar- 
riage z it being an eſtabliſhed Principle in the Laws of all Nations, that the Import and Effect of Per- 
ſons Actions are to be judged — to the Law of the Country where they reſided for the Time; 


the Law of Scotland, therefore, could have no Operation upon Actions done in the Iſe of Man, dif- 
ferent from what the Law of the Iſland would have. 


Suppoling the pretended Cohabitation in the e of Man had been in Scotland, it could not, from 
its Shortneſs, have conſtituted a Marriage; deducting the Time the Appellant was abſent from the 
Reſpondent during her Stay in the Iſland ; the diſguiſed Cohabitation there had, did not ſubſiſt above 
fix or ſeven Weeks; but Lord Stair, Sir Thomas Craig, and other Writers on the Law of Scotland, 
hold a continued open Cohabitation for Years to be wy wag! and it ought alſo to be at the Huſband's 


Wife, it muſt naturally be underſtood, that 
he intended making her ſuch. | | 


Had the Appellant, by Letter or other ng actually acknowledged a Martiage, or given the 
Reſpondent any Promiſe or Encouragement, to flatter herſelf with the Hope of ſuch, or ſeduced her 
to believe that their private mutual Conſent would be equivalent to an actual Celebration of Marriage, 
the Decree of the Court of Seſſion might perhaps be juſt ; but as there is not a tittle of all this even 
pretended, the Decree cannot be ſupported by any of the Proofs in the Cauſe, 


Ro. Dunpas. 


AL, FORRESTER. 
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